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Before the RECE , VE D

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 NOV - 8 1994
Fed:nal Communicationg Commission
of Secretary

In the Matter of )

)
Implementation of the ) CC Docket No. 96-115
Telecommunications Act of 1996: )

)
Telecommunications Carriers’ Use )
of Customer Proprietary Network )
Information and Other )
Customer Information ) DOCKET FLE COPY OR\G‘NAL

BELLSOUTH OPPOSITION
to
ATSI MOTION TO DENY

BELLSOUTH’S MOTION TO STRIKE ATSI’S COMMENTS

Pursuant to Section 1.45 of the Commission’s Rules,' BellSouth Corporation, on behalf of
BellSouth Enterprises, Inc., BellSouth Telecommunications, Inc., and their affiliated companies
(“BellSouth”) hereby submits this Opposition to ATSI’s “Motion To Deny BellSouth’s Motion
To Strike ATSI’s Comments” filed in this proceeding on October 29, 1996.

By its “motion”, ATSI continues to skirt the Commission’s rules. ATSI’s “motion” is
little more than an untimely opposition to BellSouth’s previously filed Motion to Strike ATSI’s

late-filed comments in this proceeding.” Having failed to meet the Commission’s requirement that

'47 CFR. §1.45.

? See, “BellSouth Motion to Strike Comments of the Association of Telemessaging Services
International (ATSI), or in the Alternative, Motion for Leave to File Responsive Pleading

(“Motion to Strike™) (filed Sept. 27, 1996).
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oppositions to a motion be filed within 10 days of the motion,> ATSI merely titles its opposition
as a separate “motion to deny” and thereby seeks to avoid the Commission’s filing deadlines once
again. Accordingly, ATSI’s “motion” should be dismissed.

Of course, as BellSouth pointed out in its Motion to Strike, ATSI’s comments are of scant
substantive worth since they do little more than re-hash arguments the Commission has previously
considered and rejected in multiple prior CPNI proceedings. Yet, beyond the fact that ATSI’s
“motion” is plainly a late-filed opposition to BellSouth’s Motion to Strike and thereby defective
on its face, two broader issues are presented by ATSI’s approach to participating in this
proceeding. The first is whether a party is permitted to file initial comments in a rulemaking
proceeding long after the pleading cycle has closed and without even a scintilla of explanation of
why the original deadline could not be met, merely by labeling the comments (on the second try)
as an ex parfe communication. The second issue is whether ATSI’s pleading practice in this case
is representative of the minimal procedural standards to which ATSI would have the Commission
hold it under the complaint procedures ATSI urges the Commission to adopt under Section
260(b) of the Communications Act.*

The Commission’s ex parte rules are intended “[t]o ensure that the Commission’s
decisional processes are fair, impartial, and otherwise comport with the concept of due process.”

Those rules serve a useful purpose in providing opportunities to interested parties to continue to

347 CFR. §1.45.

*47U.S.C. §260(b). See, Implementation of the Telecommunications Act of 1996;
Telemessaging, Electronic Publishing, and Alarm Monitoring Services, Notice of Proposed

Rulemaking, CC Docket No. 96-152, FCC 96-310 (released July 18, 1996) (“Telemessaging
Safeguards Proceeding”).

> 47 CFR. § 1.1200(a) (emphasis added).
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advocate and explain their positions to decision-making personnel within the Commission, subject
to appropriate disclosure requirements. The rules are not intended, however, to serve as an
opportunity for any one party unilaterally to decide to ignore filing deadlines to which all other
parties are expected to adhere. Indeed, the “concept of due process” embodied in the ex parte
rules is also embodied in the Commission’s rules that require a party to make an appropriate
motion and showing to support an extension of time within which to file comments in a
rulemaking proceeding.® As BellSouth described in its Motion to Strike, ATSI made no such
motion or showing before it decided to extend its own filing deadline for its original submission.
Nor has ATSI included in its instant motion any explanation or justification of its late submission,
other than that “[n]othing in the Commission’s Rules prevents ATSI from submitting its Ex Parte
Comments.”” BellSouth submits that the Commission’s ex parte rules were not intended to
permit parties individually to choose to make ex parfe communications in lieu of complying with
the Commission’s other procedural requirements. The concept of due process embodied in all the
Commission’s rules clearly precludes ATSI’s practice.

Even more troubling is that ATSI’s pleading practice in this proceeding is an apparent
indicator of the minimal standard of practice to which ATSI desires to be held in complaint
proceedings under Section 260. Such a dilution of due process though loose application of
procedural requirements coupled with the adoption of any of the substantive “presumptions”

ATSI has advocated for Section 260 complaint proceedings would materially deprive respondent

% See, 47 CFR. §1.46(a), (b).
7 ATSI Motion to Deny, at 2.



T Lo ' VR VR L.

carriers of all vestiges of due process. The Commission should refuse to move down that path by
refusing to countenance ATSI's practices in this proceeding.
CONCLUSION
For the reasons set forth above and in BellSouth’s Motion to Strike, the Commission

ghould dismiss ATSI’s Motion to Deny and should strike from the record ATSI’s late-filed
comments (which were even later filed again under the guise of ex parte comments).

Respectfully submitted,

BELLSOUTH CORPORATION

By Its Attorneys

M g Sutheriand %
A. Kirven Gilbert IIL

Suite 1700

1155 Peachtree Street, N.E.

Atlanta, Georgia 30309-3610

(404) 249-3388

DATE:. November 8, 1996

e
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(CC Docket No. 96-115)

I hereby certify that I have this 8th day of November, 1996 served the following
party to this action with 8 copy of the foregoing BELLSOUTH OPPOSITION TO ATSI
MOTION TO DENY BELLSOUTH'S MOTION TO STRIKE ATSI'S COMMENTS by
placing a true and correct copy of the same in the United States Mail, postage prepaid,

addressed to the parties on the attached service list.

Obiils Braii

Sheila Bonner
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CC DOCKET NO. 96-115

Cincinnati Bell Telephone Company
FROST & JACOBS

Thomas E. Taylor

Jack B. Harrison

2500 PNC Center

201 East Fifth Street

Cincinnati, OH 45202

Southwestern Bell Telephone Company
Durward D. Dupre

Michael J. Zpevak

Robert J. Gryzmala

One Bell Center, Room 3520

St. Louis, Missouri 63101

The Bell Atlantic Telephone Companies
Lawrence W. Katz

1320 North Court House Road

Eighth Floor

Arlington, Virginia 22201

Virgin Islands Telephone Corporation
Reed Smith Shaw & McClay
Jonathan E. Canis

1301 K Street, N.W.

Suite 1100 - East Tower

Washington, D.C. 20005

Craig T. Smith

Sprint Corporation

P. 0. Box 11315

Kansas City, Missouri 64112

SBC Communications Inc.
James D. Ellis

Robert M. Lynch

David F. Brown

175 E. Houston, Room 1254
San Antonio, TX 78205

NYNEX Telephone Companies
Saul Fisher

Thomas J. Farrelly

1095 Avenue of the Americas
New York, NY 10036

Ameritech

Alan N. Baker

Michael S. Pabian

2000 West Ameritech Center Drive
Hoffman Estates, [I. 60196

Sprint Corporation

Jay C. Keithley

Leon M. Kestenbaum
Norina T. Moy

1850 M Street, N.W.
Suite 1110

Washington, D.C. 20036

U S West, Inc.

Kathryn Marie Krause
Suite 700

1020 19th Street, N.W.
Washington, D.C. 20036



ALLTEL Corporate Services, Inc.
Glenn S. Rabin

655 15th Street, N.'W.

Suite 200

Washington, D.C. 20005

NYNEX Telephone Companies
Saul Fisher

Thomas J. Farrelly

1095 Avenue of the Americas
New York, NY 10036

Pacific Telesis Group

Lucille M. Mates

Sarah R. Thomas

Patricia L. C. Mahoney

140 New Montgomery Street
Room 1522A

San Francisco, CA 94105

GTE Service Corporation
Richard McKenna

600 Hidden Ridge

Irving, Texas 75015

National Association of Regulatory Utility
Commissioners

Paul Rodgers

Charles D. Gray

James Bradford Ramsay

1201 Constitution Avenue, Suite 1102
Post Office Box 684

Washington, D.C. 20044
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United States Telephone Association
Mary McDermott

Linda Kent

Charles D. Cosson

Keith Townsend

1401 H Street, N.W., Suite 600
Washington, D.C. 20005

Frontier Corporation
Michael J. Shortley, 11T
180 South Clinton Avenue
Rochester, NY 14646

Pacific Telesis Group

Margaret E. Garber

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

GTE Service Corporation
David J. Gudino

1850 M Street, N.-W.
Suite 1200

Washington, D.C. 20036

Assemblyman Anthony J. Genovesi
Legislative Office Building

Room 456

Albany, NY 12248-0001




Ll

People of the State of California and the Public
Utilities Commission of the State of California
Peter Arth, Jr.

Edward W. O’Neill

Mary Mack Adu

505 Van Ness Avenue

San Francisco, CA 94102

Public Utility Commission of Texas
Jackie Follis,

Senior Policy Analyst

Office of Regulatory Affairs

7800 Shoal Creek Boulevard
Austin, TX 78757-1098

Yellow Pages Publishers Association
Halprin, Temple, Goodman and Sugrue
Albert Halprin

Joel Bernstein

1100 New York Avenue, N.'W.

Suite 650E

Washington, D.C. 20005

Small Business in Telecommunications
Brown and Schwaninger

Dennis C. Brown

1835 K Street, N.W.

Suite 650

Washington, D.C. 20006

The Alarm Industry Communications Committee
KELLEY DRYE & WARREN, LLP

Danny E. Adams

Steven A. Augustino

1200 Nineteenth Street, N.W.

Suite 500

Washington, D.C. 20036
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Pennyslvania Office of Consumer Advocate
Philip F. McClelland

Irwin A. Popowsky

Office of Attorney General

1425 Strawberry Square

Harrisburg, PA 17120

American Public Communications Council
DICKSTEIN, SHAPIRO & MORIN, LL.P.
Albert H. Kramer

Robert F. Aldrich

2101 L Street, N.W.

Washington, D.C. 20554

Association of Directory Publishers
Theodore Case Whitehouse
Michael F. Finn

WILLKIE FARR & GALLAGHER
Three Lafayette Centre

1155 21st Street, N.'W.
Washington, D.C. 20036

Consumer Federation of America
Bradley Stillman, Esq.

1424 16th Street, N.W.

Suite 604

Washington, D.C. 20036

CompuServe Incorporated

5000 Arlington Centre Boulevard
P. O. Box 20212

Columbus, OH 43220
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CompuServe Incorporated
SUTHERLAND, ASBILL & BRENNAN
Randolph J. May

Bonding Yee

1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2404

Personal Communications Industry Association
Mark J. Golden

Vice President of Industry Affairs

500 Montgomery Street

Suite 700

Alexandria, VA 22314-1561

AirTouch Communications, Inc.
Pamela Riley

One California Street

San Francisco, CA 94111

Paging Network, Inc.

REED SMITH SHAW & McCLAY
Judith St. Ledger-Roty

Lee A. Rau

1301 K Street, N.W.

Suite 1100 - East Tower
Washington, D.C. 20005

America’s Carrier’s Telecommunication Association
Helein & Association, P.C.

Charles H. Helein

8180 Greensboro Drive

Suite 700

McLean, Virginia 22102
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Information Technology Association of America
Squire, Sanders & Dempsey

Joseph P. Markoski

Marc Berejka

1201 Pennsylvania Avenue, N.W.

P. O. Box 407

Washington, D.C. 20044

AirTouch Communications, Inc.
David A. Gross

Kathleen Q. Abernathy

1818 N Street, N.W.

Suite 800

Washington, D.C. 20036

Arch Communications Group, Inc.

PAUL, HASTINGS, JANOFSKY & WALKER
Carl W. Northrop

Christine M. Crowe

1299 Pennsylvania Avenue, N.W.

10th Floor

Washington, D.C. 20004-2400

Cable & Wireless, Inc.
Ann P. Morton, Esq.
8219 Leesburg Pike
Vienna, Virginia 22182

MCI Telecommunications Corporation
Frank W. Krogh

Donald J. Elardo

1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006



Excel Telecommunications, Inc.
J. Christopher Dance

Vice President, Legal Affairs
Kerry Tassopoulos

Director of Government Affairs
9330 LBJ Freeway, Suite 1220
Dallas, Texas 75243

AT&T Corp.

Mark C. Rosenblum
Leonard J. Cali

Judy Sello

Room 3244J1

295 North Maple Avenue
Basking Ridge, NJ 07920

The Competitive Telecommunications Association
KELLEY DRYE & WARREN LLP

Danny E. Adams

Steven A. Augustino

1200 Nineteenth Street, N.-W., Suite 500
Washington, D.C. 20036

WORLDCOM, INC.

d/b/a LDDS WorldCom

Catherine R. Sloan

Richard L. Fruchterman

Richard S. Whitt

1120 Connecticut Avenue, N.W_, Suite 400
Washington, D.C. 20036

IntelCom Group (U.S.A)), Inc.
DICKSTEIN, SHAPIRO & MORIN, L.L.P.
Albert H. Kramer

Robert F. Aldrich

2101 L Street, N.W.

Washington, D.C. 20554
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Excel Communications, Inc.

LAW OFFICES OF THOMAS K. CROWE, P.C.
Thomas K. Crowe

2300 M Street, N.W.

Suite 800

Washington, D.C. 20037

The Competitive Telecommunications Association
Genevieve Morelli

Vice President and General Counsel

1140 Connecticut Avenue, N.-W.

Suite 220

Washington, D.C. 20036

Telecommunications Reselleres Association
HUNTER & MOW, P.C.

Charles C. Hunter

1620 I Street, N.W.

Suite 701

Washington, D.C. 20006

Intelcom Group (U.S.A)), Inc.
Cindy Z. Schonhaut

Vice President, Government Affairs
9605 East Maroon Circle
Englewood, CO 80112

Teleport Communications Group, Inc.
Teresa Marrero

Senior Regulatory Counsel

One Teleport Drive

Suite 300

Staten Island, NY 10310



MFS Communications Company, Inc.
David N. Porter

Vice President, Government Affairs
3000 K Street, N.W.

Suite 300

Washington, D.C. 20007

Association of Telemessaging Services International
Herta Tucker

Executive Vice President

1200 19th Street, N.'W.

Washington, D.C. 20036
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MFS Communications Company, Inc.
SWIDLER & BERLIN, Chartered
Andrew D. Lipman

Mark Sievers

3000 K Street, N.-W.

Suite 300

Washington, D.C. 20007

Association of Telemessaging Services International
Smith, Bucklin & Associates, Inc.

Frank Moore

Government Affairs division

1200 19th Street, N.W.

Washington, D.C. 20036



